Introduction
Today so-called procedures preventing a debtor from being acknowledged as a bankrupt through legislative debt relief with no full realization of the debtor's property but basically at the expense of future revenue seizure over a certain period of time are becoming more and more popular [1, p. 162] .
Rehabilitation as a type of bankruptcy was first introduced in the 1930s but gained popularity only in 1979. At present, the USA has a legal ethical postulate of apparent evidence that each debtor should have an opportunity for a new start, or the so-called "fresh start", after an economical failure [3, p. 549] .
The USA law proposes an individual in a financial trouble to set up a debt restructuring plan in order to keep the property (Chapter 13 of the Bankruptcy Code) 1 , which is the most profitable for the debtor according to most private insolvency foreign researchers [2, 3, 4, 5] .
In Russia, the norms governing insolvency (bankruptcy) of citizens who are not individual entrepreneurs entered into force on October 1, 2015.
Necessary amendments were made to the Fed- (hereinafter -Resolution № 45) of the Plenum of the Supreme Court of the Russian Federation from October 13, 2015 clarifies the abovementioned regulations.
Thus, in accordance with statistics the personal institute is increasingly in demand in Russia.
The highest personal bankruptcy rates since this institute began functioning in 2015 have been reported for June 2016. According to the Unified Federal Register of Bankruptcy Data (hereinafter -EFRSB), 1771 decisions on acknowledging citizens as bankrupts were made in May. The number of decisions on the validity of bankruptcy petitions and introduction of debt restructuring has also grown. In June, these figures reached 742, a peak since the beginning of work. Since the beginning of the year, the number of such determinations more than doubled -from 300 in January to 677 and 622 in April and May respectively 5 .
Main Content
The Russian legislation provides for three procedures that can be applied to the debtor: debt restructuring, assets sale and peace agreement.
Debt restructuring is a rehabilitation procedure allowing a debtor to renegotiate the payment terms. It is similar to the debt regulation plan in the American legislation.
Such a procedure seems to have advantages for both the debtor and the creditor. The debtor has an opportunity to restore his solvency and make gradual debt repayment as well as keep his property while the creditor is legally guaranteed that his claims will be satisfied.
Additionally, establishing the period of the debt restructuring plan fulfillment, Clause 2 of Article 213.14 of the Bankruptcy Law actually allows a debtor payment extension up to three years. In comparison, the period to restore solvency within external management procedure for legal entities does not exceed two years (Clause 2 of Article 93 of the Bankruptcy Law).
It is proposed to study the rehabilitation nature of the debtor's solvency restoration and debt restructuring plan fulfillment based on distinguishing the stages of this procedure.
The Main Stages of the Procedure for Restructuring of a Citizen's Debt
It is possible to distinguish the following main stages of the procedure for restructuring of a citizen's debt:
-court order to introduce a debt restructuring plan;
-publication of information about the validity of the bankruptcy petition and initiation of debt restructuring;
-sending notifications of the initiation of the debt restructuring procedure;
-drafting a debt restructuring plan and sending it to the interested parties;
-approval of the plan at the first meeting of creditors;
-court approval of the debt restructuring plan; -plan fulfillment; -preparing a report and termination of debt restructuring.
We propose to consider each of the stages in more detail.
The Decision to Initiate Debt Restructuring
The decision to initiate debt restructuring is made by the Arbitration Court.
From the date of the court decision to introduce a debt restructuring plan being taken the following consequences occur (Article 213.11 of the Bankruptcy Law):
-prohibition to satisfy financial claims of creditors. In other words, a moratorium similar to that on satisfaction of creditors' claims within external management is imposed (Article 95 of the Bankruptcy Law); -the due date for fulfilling monetary obligations arising prior to filing bankruptcy is determined as occurred;
-penalties or other financial sanctions are not charged and so are interest charges. Thus, the debt does not increase by the amount of penalties or other financial sanctions except current payments and obligations that occur after filing bankruptcy;
-halting foreclosure proceedings; -the court dismisses lawsuits filed out of bankruptcy proceedings and not considered prior to the debt restructuring; -loss of the debtor's authority to dispose of his assets and finances (for instance, contribute his property to the authorized capital or participate in the share capital of a legal entity, acquire shares (stock or equity), make gratuitous transactions, sign some contracts on his own, open or close bank accounts etc.).
There are restrictions on contributing the debtor's property to the authorized capital or share capital of a legal entity, acquiring shares (stock or equity), making gratuitous transactions, signing some contracts on his own, opening or closing bank accounts or performing other meaningful legal acts.
Thus, during the debt restructuring procedure the debtor can make the following transactions only from written consent of the financial manager:
-acquire or deprive property worth more than 50000 rubles as well as any real estate, securities, shares in the authorized capital or vehicles;
-receive or give loans (credits), issue guarantee or surety bonds; -assign the right to claim, transfer a debt and establish a trust; -pledge property.
Other consequences occurring after initiating debt restructuring are listed in Article 213.11 of the Bankruptcy Law.
In case of disagreement between the debtor and financial manager regarding the abovementioned transactions, they are to be considered by the Arbitration Court (Par. 5 Cl. 5 Art. 213.11 of the Bankruptcy Law).
Transactions made without consent of the financial manager may be declared illegal at the request of the financial manager, bankruptcy creditor or authorized body (Cl. making a large purchase or selling a piece of property by the debtor without consent of the financial manager.
Publication of Information about Validity of the Bankruptcy Petition and Debt Restructuring Initiation
The second stage of the debt restructuring procedure is publication of information about the validity of the bankruptcy petition and debt restructuring initiation.
After the court decision to initiate debt restructuring is taken, the financial manager publishes a notice of the validity of the debtor's bankruptcy petition and restructuring his debts.
The The information about bankruptcy proceedings is published at the expense of the debtor.
Sending Notifications of the Initiation of Debt Restructuring
The financial manager sends notifications of the initiation of debt restructuring to all known creditors. It is not the right but the duty of the financial manager. The notifications ought to be sent not later than 15 days after the date when the court determines the bankruptcy petition and debt restructuring initiation to be valid.
In accordance with Clause 3 of Article 213.8 of the Bankruptcy Law, in the notification of bankruptcy the financial manager suggests that creditors should file their claims in the bankruptcy proceeding against the citizen and explains the procedure of filing.
Filing creditors' claims to the debtor
Filing creditors' claims to the debtor is the fourth stage of the procedure.
Clause 1 of Resolution № 45 clarifies that creditors' claims filed prior to October 1, 2015 are also considered upon the initiation of bankruptcy proceedings.
Creditors' claims are considered by the Arbitration Court in accordance with Article 71 and Article 100 of the Bankruptcy Law.
Claims filed by creditors and approved by the Arbitration Court are added to the Claims Register by the financial manager, and the creditors acquire the right to participate in the creditors' meetings proportional to the sum of their claims.
Creditor can file their claims during two months after the date of the publication of information about the debt restructuring initiation (Cl. 2 Art. 213.8, Cl. 4 Art. 213.24 of the Bankruptcy Law).
It is noticeable that, unlike bankruptcy of legal entities, in a citizen bankruptcy proceeding courts are permitted to restore the expired term for filing a claim in case of the valid reason for missing the filing deadline (Cl. 4 Art. 213.8, Cl. 4 Art. 213.24 of the Bankruptcy Law).
In their turn, the debtor has the right to object to the creditors' claims (Cl. 2 Art. 47, Cl. 6 Art. 213.5 of the Bankruptcy Law). In order to prevent abuse of law on the part of the debtor, the court is entitled to reject the debtor's objections aimed at delaying the bankruptcy procedure. For instance, in the case if the debtor acknowledges the debt and delay in payment but objects to the initiation of the bankruptcy proceeding (Cl. 14 of Resolution № 45).
The creditors who filed their claims to the debtor also have the right to object to other creditors' claims in court (Cl. 2 Art. 71, Par. 2 Cl. 2 Art. 213.8 of the Bankruptcy Law). Such objections can be made during 15 days after the deadline for filing creditors' claims. It becomes particularly relevant when the debtor attempts to add an artificially created debt to the Claims Register in order to influence future decisions of the creditors' meetings.
It should be noted that the earlier and more timely the creditor files his claims, the more options there are for a debtor to determine his fate. For instance, taking part in the first creditors' meeting allows the debtor to express his position when it comes to making major decisions such as approving the debt restructuring plan or selling off the debtor's property.
Drafting a Debt Restructuring Plan and Sending the Draft to the Interested Parties
Drafting a debt restructuring plan and sending the draft to the interested parties is thought to be one of the most important stages of the procedure.
In accordance with Article 213.14 of the Bankruptcy Law, the plan should contain the terms and order of proportional repayment of the creditors' claims and interest on creditors' claims as well as the amount of monthly payments to the creditors.
The debtor, his creditors and the authorized body have the right to draft the debt restructuring plan and send the prepared drafts to the financial manager, all known creditors, the authorized body and the debtor (Art. 213.12 of the Bankruptcy Law).
In accordance with Clause 27 of Resolution № 45, the debt restructuring plan sent by the creditors or the authorized body should be accompanied by the debtor's written confirmation of the plan or objection to it.
The draft plan should be sent no later than during 10 days after the deadline for filing a creditor claim.
However, in accordance with Clause 28 of Resolution № 45 missing the deadline of sending the draft plan shall not be a ground for refusal to consider it at the first meeting of creditors on the condition that the draft plan arrived before the date of the meeting and the interested persons had enough time to read it and suggest their improvements or objections.
In accordance with the Bankruptcy Law, a debt restructuring plan can only be formulated for debt of a citizen who has at least one income source.
Furthermore, according to Clause 1 of Article 213.13 of the Bankruptcy Law the citizen should not have:
-unexpunged or outstanding conviction for the commission of a deliberate economic crime; -administrative punishment for petty theft, deliberate damage or destruction of another person's property;
-unexpired term of fake or deliberate bankruptcy;
-recognition of bankruptcy during five years prior to the introduction of the debt restructuring plan; -a debt restructuring plan approved within the last 8 years prior to the current plan.
In case of the occurrence of one of these circumstances, the citizen is recognized as a bankrupt without termination of the debt restructuring plan.
In addition, the citizen being a bankrupt is required by the Bankruptcy Law to inform the creditors about:
-the facts of administrative punishments for petty thefts, deliberate destruction or damage of another person's property, illegal actions, fake or deliberate bankruptcy; -all known criminal or administrative proceedings against him as well as unexpunged or outstanding conviction; -decisions to recognize the citizen as a bankrupt or restructuring of his debts terminated within the last eight years prior to the introduction of the current debt restructuring plan.
The abovementioned circumstances are included into the debt restructuring plan according to Clause 2 of Article 213.13 of the Bankruptcy Law.
Approval of the debt restructuring plan
The next stage of the procedure is approval of the debt restructuring plan at the meeting of creditors.
In accordance with Clause 5 of Article 213.12 of the Bankruptcy Law, the financial manager has the duty to hold the first meeting of creditors no sooner than 20 days after the draft debt restructuring plan was sent to the creditors but no later than during 60 days after the deadline for filing creditors' claims.
In order to fulfill this duty, the financial manager sends a notification of the meeting to the creditors and the authorized body. The notification is to be included into EFRSB no later than 14 days prior to the meeting of creditors (Cl. 5 Art. 213.8 of the Bankruptcy Law).
The meeting of creditors is held according to the rules of Article 213.8 of the Bankruptcy Law.
A citizen's debt restructuring plan has to be approved by a simple majority from the total number of votes of creditors and authorized bodies included in the Claims Register (Art. 213.16 of the Bankruptcy Law). In case of disapproval of the plan, the court has the right to provide extra time to improve it after a petition by an interested party; however, the time should not exceed two months.
The debtor or his representative has the right to participate without vote in the first meeting of creditors. In the absence of the debtor at the first meeting of creditors, the meeting is neither canceled nor postponed (Cl. 1 Art. 213.8 of the Bankruptcy Law).
In case of the absence of the draft debt restructuring plan, the financial manager suggests the meeting of creditors recognizing the citizen as a bankrupt and selling his assets (Cl. 4 Art. 213.12 of the Bankruptcy Law).
In case the meeting of creditors approves of the suggested debt restructuring plan, the court has the right to make one of the following decisions (Cl. 3 Art. 21.17 of the Bankruptcy Law):
-to approve the plan; -to postpone the matter; -to refuse to approve the plan, declare the debtor bankrupt and initiate the sale of his assets.
The Arbitration Court can approve of the debt restructuring plan only after the citizen has satisfied current liabilities and has repaid debts to the creditors of the first and second priority whose claims are included in the Claims Register.
At the same time, the approval of the plan by the meeting of creditors is a sufficient ground for the court to adopt it, which means that no separate petition is required for this (Cl. 29 of Resolution № 45).
In case of the disapproval of the debt restructuring plan by the debtor, the Arbitration Court has the right to adopt the plan if the debtor is proved to abuse the process (Art. 10 of the Civil Code of the Russian Federation 1 ). For instance, a citizen owning assets and stable high income insists on the quickest termination of the bankruptcy proceedings and debt relief (Cl. 30 of Resolution № 45).
The adoption of the debt restructuring plan by the Arbitration Court entails circumstances listed in Article 213.19 of the Bankruptcy Law.
The debt restructuring plan is provided for no more than three years from the date of its approval by the court. During this period, the debtor has to repay his debts to the creditors in accordance with the order and terms of the plan.
In addition, Clause 3 of Article 213.19 of the Bankruptcy Law includes a special circumstance for the debtor. The debtor has no right to hide execution of the debt restructuring plan in case of getting a loan or installment buying during the whole term of the plan and five years after its termination.
Preparing the Financial Manager's Report and Termination of Debt Restructuring
The last stage of the debt restructuring procedure is preparing the financial manager's report and termination of debt restructuring.
No later than a month before the end of the term of the debt restructuring plan, the financial manager prepares a report on execution of the plan by the debtor and sends it to the creditors, the authorized body and the court. The report is accompanied by the attached copies of the documents confirming satisfaction of the creditors' claims (Art. 213.22 of the Bankruptcy Law).
After receiving the report, the meeting of creditors have the right to file a petition to cancel the plan and declare the debtor bankrupt in case the debtor failed to satisfy the claims included in the plan or the financial manager did not present the report in due time.
The Arbitration Court in its turn has the right to terminate the debt restructuring (if the debt is repaid in accordance with the plan and the creditors' complaints are invalid) or cancel the plan and declare the citizen bankrupt.
It is important to remember that the rules of debt restructuring are also applied in case of the bankruptcy of individual entrepreneurs (Art. 214.1 of the Bankruptcy Law) with the account of the rules specified in Clause 2 of Article X and Clause 4 of Article 213.1 of the Bankruptcy Law no matter whether the debt arose in connection with their entrepreneurial activities or not (Cl. 2 of Resolution № 45). However, it is not possible to file two bankruptcy cases against a debtor being an individual entrepreneur -one as a natural person and the other as an individual entrepreneur. The court has to consider bankruptcy of such a person in a single case (Par. 3 Cl. 2 of Resolution № 45).
Conclusions
Legal consequences of debt restructuring (moratorium on meeting creditors' claims, fixed amount of debt, making certain transactions only with written consent of the financial manager etc.) allow for stabilizing the financial position of the debtor and keeping his property in order to satisfy creditors' claims. The actions of the financial manager are primarily aimed at fulfilling the creditors' rights to participate in the bankruptcy proceedings against the debtor. In their turn, creditors ought to be careful and cautious in order to keep their right to influence the legal fate of the debtor. The law additionally secures the creditors' claims of the first and second priority as well as current liabilities to creditors that ought to be paid before the debt restructuring plan confirmation.
Having considered some specific features of debt restructuring, it is possible to conclude that the legislation provides the debtor with a legal opportunity to repay debts over a long period of time due to moratorium on the satisfaction of creditors' claims and keeping the property.
Providing consumer debtors with different bankruptcy options depending on their obligations, income and debt amount, the legislation aims to protect the debtor from loss of property and psychological distress and thus to strengthen the socioeconomic infrastructure.
